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REED P. ANDERSON
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I.S.B. #9307
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
SEAN FRANCIS COX,
)
)
Defendant-Appellant.
)
______________________________)

NO. 44572
BONNEVILLE COUNTY NO. CR 2016-4481

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
After a jury trial, Sean Francis Cox was convicted of one count of burglary. The district
court imposed a sentence of eight years, with one and one-half years fixed. On appeal, he asserts
that the district court abused its discretion by imposing an excessive sentence.

Statement of the Facts & Course of Proceedings
In April of 2016, police were dispatched to a Shopko in Idaho Falls regarding an alleged
burglary. (PSI, p.3; R., p.7.)1 Video surveillance at the store showed Mr. Cox entering the store,
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All citations to the PSI and its attachments refer to the 57-page electronic document dated
August 15, 2016.
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placing merchandise in a shopping cart, and leaving the store. (PSI, p.3.) After a preliminary
hearing, the case was bound over to the district court, and Mr. Cox was charged with one count
of burglary and one related misdemeanor count. (R., pp.38-40.) The case proceeded to trial, and
Mr. Cox was found guilty on both counts. (R., p.122.)
At the sentencing hearing, Mr. Cox’s counsel recommended that the district court impose
a sentence of four years, with two years fixed, but retain jurisdiction. (8/22/16 Tr., p.8, Ls.7-25.)
The State recommended that the district court impose a sentence of eight years, with one year
fixed. (8/22/16 Tr., p.10, Ls.13-17.) Alternatively, the State recommended that the district court
impose a sentence of eight years, with one year fixed, but retain jurisdiction, and—if Mr. Cox
was successful on his rider—it recommended that Mr. Cox then be placed on probation for eight
years. (8/22/16 Tr., p.10, L.25 – p.11, L.3.) The district court imposed a sentence of eight years,
with one and one-half years fixed, and ordered that the sentence run concurrently with Mr. Cox’s
sentence in a prior case—CR-2013-9829—for which he was on probation at the time of this
offense. (R., pp.127-28; 8/22/16 Tr., p.12, L.20 – p.13, L.8.)2 Mr. Cox filed an Idaho Criminal
Rule 35 motion, but the district court denied the motion. (R., pp.133-35.) He then filed a notice
of appeal timely from the district court’s judgment of conviction. (R., pp.142-44.)

ISSUE
Did the district court abuse its discretion when it imposed a sentence of eight years, with one and
one-half years fixed, following Mr. Cox’s conviction for burglary?
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The judgment of conviction indicates that Mr. Cox pleaded guilty. (R., p.127.) This is a
typographical error as the district court acknowledged at the sentencing hearing that Mr. Cox
was found guilty after a trial. (8/22/16 Tr., p.5, Ls.7-11.)
2

ARGUMENT
The District Court Abused Its Discretion When It Imposed A Sentence Of Eight Years, With
One And One-Half Years Fixed, Following Mr. Cox’s Conviction For Burglary
Based on the facts of this case, Mr. Cox’s sentence of eight years, with one and one-half
years fixed, is excessive because it is not necessary to achieve the goals of sentencing. When
there is a claim that the sentencing court imposed an excessive sentence, the appellate court will
conduct an independent examination of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See State v.
Reinke, 103 Idaho 771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of discretion
standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). In such a review, an appellate
court considers “whether the court acted within the boundaries of such discretion, consistent with
any legal standards applicable to its specific choices, and whether the court reached its decision
through an exercise of reason.” State v. Hass, 114 Idaho 554, 558 (Ct. App. 1988). When a
sentence is unreasonable based on the facts of the case, it is an abuse of discretion. State v. Nice,
103 Idaho 89, 90 (1982). Unless it appears that confinement was necessary “to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation or retribution applicable to a given case,” a sentence is unreasonable.
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). Accordingly, if the sentence is excessive,
“under any reasonable view of the facts,” because it is not necessary to achieve these goals, it is
unreasonable and therefore an abuse of discretion. Id.
There are several mitigating factors that illustrate why Mr. Cox’s sentence is excessive
under any reasonable view of the facts. First, he explained that—on the day of the offense—he
discovered that his mother had passed away. (PSI, p.3.) He said he had been sober since July of
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2014, but he relapsed when he heard this news and took Oxycodone and Xanax, so he was
intoxicated when he went to the Shopko. (PSI, p.3.) Mr. Cox also expressed remorse over the
incident. He said that he was “very sorry” and felt “horrible” about the offense. (PSI, p.3.)
Similarly, at the sentencing hearing, he said, “I couldn’t be more sorry for what I did.” (8/22/16
Tr., p.11, Ls.17-18.) A defendant’s substance abuse and expressions of remorse are recognized
mitigating factors. State v. Osborn, 102 Idaho 405, 414 n.5 (1981) (“While the ingestion of
drugs or alcohol by appellant on the evening of the offense is not sufficient in itself to raise a
defense to the crime, it is our conclusion that any arguable impact of such substance abuse is a
proper consideration in mitigation of punishment upon sentencing.”); State v. Alberts, 121 Idaho
204, 209 (Ct. App. 1991).
Additionally, Mr. Cox had a very difficult childhood. He said that his “mom and dad
fought violently all the time,” and his father was an “abusive alcoholic.” (PSI, p.10.) He also
said that his mother was in the hospital many times related to “mental issues.” (PSI, p.10.) An
abusive childhood is another long-recognized mitigating factor. State v. Gonzales, 123 Idaho 92,
93-94 (Ct. App. 1993).
Mr. Cox also explained that his life since 2013 had been very difficult. He said that he
went through a divorce, lost his children, and lost his career when he was injured. (8/22/16
Tr., p.11, Ls.19-21.) He was working at a Winco in Pocatello but had to quit when he injured his
back. (PSI, p.13.) As a result, he has chronic back pain related to the injury and is on disability.
(PSI, pp.13, 18.) He told the district court that his criminal record prior to 2013 was minor and
said the “last three years has just been a terrible run for me . . . .” (8/22/16 Tr., p.12, Ls.2-4.) He
went on to say, “I’m sorry for what I did, and I hope you give me a chance to get some more
treatment and help. I appreciate it.” (8/22/16 Tr., p.12, Ls.5-7.)
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In additions to his problems since 2013, Mr. Cox was struggles with grief and “an
overwhelming sense of guilt” due to his mother’s passing; he felt he could benefit from mental
health counseling to prevent another relapse. (PSI, p.14.) He said that his mother died in
December of 2015, but he did not discover that she passed away until April of 2016. (PSI, p.10.)
He said he felt very guilty over his lack of contact with her, and the fact that he did not get to say
goodbye to her. (PSI, p.10.) In his comments to the district court, he wrote, “I hope I can get a
rider to help me with my poor decision making plus to help with grief and loss that led to my
relapse . . . .” (PSI, p.16.)
Finally, unlike many people who might give up when faced with serious problems,
Mr. Cox still aspires to lead a better, more positive life. He has four children that he wants to
support, and he wants to finish his education. (PSI, p.8.) He was previously enrolled at Idaho
State University in Idaho Falls and planned to major in social work there. (PSI, p.12.) When
asked what was important to him in life, he listed his children, his education, and his sobriety.
(PSI, p.16.) And when describing his goals, he wrote that he wanted to finish his bachelor’s
degree and pursue a master’s degree. (PSI, p.16.)
In light of all the mitigating information in this case, Mr. Cox asserts that the district
court abused its discretion at sentencing because his sentence was not necessary to achieve the
goals of sentencing outlined in Toohill. In particular, he asserts that the indeterminate portion of
his sentence is excessive. Once Mr. Cox gets effective treatment and overcomes his substance
abuse issues, he will not pose an ongoing danger to society. Therefore, an extended period of
supervision is not necessary. Further, one and one-half years of fixed time, with a shorter
indeterminate sentence would still accomplish the goal of deterrence as well as ensure that there
was significant retribution for the crime in this case. Finally, a shorter indeterminate sentence
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would provide for an appropriate period of supervision to ensure Mr. Cox was fully rehabilitated,
and give him a chance to finish his education without the burden of long-term supervision.
Indeed, given the facts of this case, Mr. Cox’s extended indeterminate sentence was not
necessary and was therefore unreasonable. He asserts that the district court did not adequately
consider the mitigating information in this case and therefore abused its discretion as it did not
reach its decision through an exercise of reason.

CONCLUSION
Mr. Cox respectfully requests that this Court reduce his indeterminate sentence as it
deems appropriate.
DATED this 29th day of June, 2017.

___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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